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Licensing and Public Nuisance in the Headlines
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influence of drugs, told Mr Bendahman to clear
the bar immediately

But despite the events of that morning Mr
Bendahman, who insisted that the party had all
bought their drinks upstairs in the restaurant
well before the 12.30am limit, threw a party for
the si his two St Albans restaurants — Buon
Amici and Kamillo's on Marlborough Road — on
Sunday night.

Once again, the bar stayed open until the early
hours-of the morning and the last person did not
leave until nearly 3.30am. PC John Cooper, who
applied for the review. said that he visited Mr
Bendahman on Wednesday and demanded to see
the CCTV footage of that night.
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Licensing and Public Nuisance
MORI Survey 2006

Figt T {l Local resident(s) o someone
objections to live N\ i i i
music applications } * B Foe

came from local e
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NB: The percentages . .
shown in Figs 1 and 2 add

up to more than 100% due

to multiple responses.
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Licensing Act 2003

Commentary provided by Live Music Forum

the Act has not led to the promised increase in live
music

the Act has had a broadly neutral effect on provision
of live music

LAs have acted in a professional, even-handed
manner and should be commended for their sensible
and pragmatic approach

the Act has not brought about the devastation once
feared

There is little evidence to support the claim that live
music is a widespread source of public nuisance

Statutory
= N~ = Nuisance

Solution
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Licensing Act 2003

Aims: to encourage a flourishing and varied licensed sector
whilst providing safeguards to protect neighbourhoods
from subsequent harm and disturbance.

Licensing Objectives
e Prevention of Crime & Disorder
e Promotion of Public Safety
e Protection of Children from Harm
e Prevention of Public Nuisance

By considering these objectives in reaching decisions,
Licensing Authority must take into account their
Statement of Licensing Policy; government guidance
under s182; case law.

e Licensable Activities include ‘the provision of regulated
entertainment’
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~Origins of the Control of Public Nuisance
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Bu lic health
oca
aut orities
dates back to

1848 Public
Health Act

¢ QOrigin of
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Nuisance
based upon
codification of
common law
nuisances




Origins of the Control of Public Nuisance
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Some public
nuisances such as
being a ‘common
scold’ or ‘common
barrator’ were still
offences as late as
1967 before being
abolished by
Criminal Law Act
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#Music has charms to
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What is nuisance?

‘The word nuisance introduces
an equivocation which is fatal to
any hope of a clear settlement...”

soothe a savage preast

- but here it causes a nuisance

to local residents.
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him perpetual fame:

“..this cause of action is
immersed in undefined
uncertainty’ 4
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Flexibility/ Slippery Concepts

Lord Cooke in Canary Wharf said of the principle of
“give and take”:

“The principle may not always conduce to tidiness,
but tidiness has not had a high priority in the history
of the common law. What has made the law of
nuisance a potent instrument of justice throughout
the common law world has been largely its flexibility
and versatility.

Hunter v Canary Wharf [1997] AC 655, 711.
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Private Nuisance v Public Nuisance

Public and Private Nuisances should be seen as separate
torts protecting different categories of rights

Private Nuisance involves interference with someone’s
right to enjoy his/her own land ie PROPRIETORIAL
RIGHTS

Public Nuisance involves the endangering of health,
comfort or property of the public ie a BREACH of RIGHTS
(NB: not a larger scale of private nuisance)
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Public Nuisance — the Leading Authorities
Attorney General v PYA Quarries Ltd [1957] 2 QB 169

“.any nuisance is public which materially affects the reasonable
comfort and convenience of life of a class of Her Majesty’s
subjects..It is not necessary to prove that every member of the
class has been injuriously affected; it is sufficient to show that a
representative cross-section of the class has been so dffected...a
public nuisance is proved by the cumulative effect which it is
shown to have had on the people living within its sphere of
influence....”[Romer LJ]

“...a public nuisance is a nuisance which is so widespread in its
range or so indiscriminate in its effect that it would not be
reasonable to expect one person to take proceedings on his own
responsibility to put a stop to it, but that it should be taken on
the responsibility of the community at large...” [Denning LJ]
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Public Nuisance — the Leading Authorities

Conjoint Cases of R v Rimmington; R v Goldstein [2005]
UKHL 63

“...It is not enough to point to a collection of private
nuisances and to conclude that the point has been reached
when they amount to a public nuisance. What is essential,
is to identify the breach of rights affecting the public at
large — or at least a sufficient section of the public. It is the
breach of those rights that constitutes the public nuisance
[Baroness Hale]
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Public Nuisance — the Leading Authorities

O °
Corbv G Litigation v Corby Corby families win payout
o r y ro u p g o Corby Borough Council has agreed to  families, said the agreement marked the
= I 2 00 8 E WC A C Iv pay compensation to 19 young people  end of an arduous 1l-year legal challenge
B O ro u g h CO u n c I born with birth defects who claim their ~and removed the prospect of further
mothers were exposed to toxins during litigation. ‘My clients live with the daily
the redevelopment of Corby Steel Works ~ reminder of the sub-standard clean-
4 6 3 in the 1980s and 1990s. up of the former British Steel plant in
The council decided last week to Corby. Of course, no financial sum can
drop its appeal against a High Court properly compensate for their lifelong

“The essence of the right that is Fling, which oun that toxicmateils_Geforden et Wy

disturbed during the redevelopment of they are relieved that their long battle is
the steel works could have caused the now over,” he said. ]

protected by the tort of private St b s G g Soah Paon, mthr of Levis

Waterfield, born with significant '
Chris Mallender, Corby Chief executive, deformities affei id :

nuisance is the right to enjoy one's Gt
property ... The essence of the right e
that is protected by the crime and
tort of public nuisance is the right
not to be adversely affected by an
unlawful act or omission whose
effect is to endanger the life,
safety, health etc of the public”.
[Dyson LJ]
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Public Nuisance — the Leading Authorities

Colour Quest Ltd and Others v Total Downstream UK plc
and Others [2009] EWHC 540

“...A private owner’s right to the enjoyment of his land is not
a right enjoyed by him in common with other members of
the public, nonetheless any illegitimate interference, being
the very same interference contemporaneously suffered by
other members of the public, constitutes a common injury
satisfying the public nature of public nuisance...”[David
Steele J]
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Public Nuisance v Private Nuisance

0. 1350/enlr.2011.13.1.1)

Pubkc Nusance: Beyond Highway 61 “In light of recent judgements, it would
: appear that a collection of private

i
.
nt to a public
Keywords: Common law, environmental crime, public nuisance, tort n u' S an Ces Can am ou
;
Ao S nlyng ootomenl s, 1 e Bl nuisance where all of the following

sustainable. In this paper it is argued that conceptualising public nuisance as a property tort

operating on a larger scale than private nuisance is mistaken. Public nuisance ought not to P

be seen as based on interferences with proprietorial rights, but as a separate tort from private t L
nuisance. It is also questioned whether public nuisance should be seen as based on a precise C o n ' tl O n s ar e m e [}
and rational principle, as the House of Lords found in the case of Rimmington and Goldstein,

or whether it can only be truly justified on the ground of pragmatism. The flexibility of public

nuisance - both as a tort and as a crime - has been apparent over several centuries. The

o i ocust sty o, T iy of unimest i ied i There is a serious breach Of rig ts
Publc 2 well 2 offnte o e o . belh comort an sfety o the .
pul 5 as 3 o . ) . o h I h f y
endangering the life, health, safety,
INTRODUCTION .
:::ic;utri:;; iaﬁte‘lt:;:;ai ;t}:; boundaries of nuisance have disturbed tidy-minded lawyers Co mfo r t o r p r o pe r ty of th e p ub I ' C’

results from the assumption that a public nuisance is but a
larger-scale form of private nuisance affecting a large (but unquantified) section of the
public. On the other hand, public nuisance can be seen as an environmental tort (and (R O e
offence), as the last ditch which protects the right not to be adversely affected by unlawful t I f t
conduct endangering ‘the life, health, property, or comfort of the public’.! This conceptu- A s uffl cl en gr ou or C as s
alisation posits a quite separate tort from unlawful interference with a proprietorial right,
germane to private nuisance, and firmly entrenched in English law since the House of

Lords' decision in Hunter v Canary Whar(2 p u b I i (o i S SuU ffi C i éen tl y affe cte d b y th e

The tension between ‘property-based’ and 'rights-based’ formulations of public nuisance
has been brought into focus by a number of important cases, culminating in the Court of

[

.
Appeal decision in respect of the failure of Corby District Council to remediate properly
the site of the old Corby steelworks.? This decision strengthens the position of public n ul s an ce’

nuisance as a separate, rights-based tort, distinct from private nuisance: one that does
not depend on the victim having a proprietorial interest in land. Dyson LJ quoted with

approval the position in the United States, where: ‘Unlike a private nuisance, a public Th e re i S a s uffi C i e n t C om m On
.o
RS e o, Ko U ot o element to make the link between

University, Paris. 2-3 September 2010 on an earlier version of this paper and the helpful sugeeations of
Leslie Blake, barrister and lecturer at the University of Surrey, and those of peer reviewers.,

I.\ll'qc;;)]okié :‘;;:inal Pleading, Evidence and Practice (Sweet & Maxwell, London, 2010) at paras 31-40, t he in d iv i dua I p r iV a t e n u " s a n C e S.II

Corby Group Litigation v Corby Borough Council [2008] EWCA Civ 463.

ENV | REV 13 (2011)] 2

www.statutorynuisancesolutions.co.uk
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Where the government confused itself
PUBLIC NUISANCE

“It is important to remember that
the prevention of public nuisance

st ‘ -
SE -
E LIaeD LN 262 could therefore include low-level

nuisance perhaps affecting a few
people living locally, as well as major
disturbance affecting the whole
community.” [s2.34]

Crosby Homes v Birmingham City
Council : District Judge Zara rejected
s182 Guidance as ‘a fudge’ in appeal
hearing in Magistrates’ Court — not
binding authority
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Licensing Act 2003

Role of Environmental Health Service

EHS is ‘responsible authority’ and
can make representations on new
applications on grounds of noise
with reference to licensing
objective of preventing public
nuisance and can ask for suitable
conditions to be attached to any
licence granted

EHS can also ask for a review of
licence on the same grounds
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Licensing Act 2003

Licensing Authority having regard to any representations may:

grant the premises licence subject to conditions deemed
necessary to promote licensing objectives

exclude any of the licensable activities from scope of the
premises licence

refuse to specify a person as the premises supervisor
reject the application
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=xrwwwen Licensing Act 2003
Conditions relating to Noise

Based on guidance and noise
criteria from recognised, published
sources

Test for licensing conditions
analogous to advice on Planning
Conditions in Circular 11/95

-necessary

-relevant to licensing
objectives

-relevant to site
-enforceable
-precise

-reasonable

(((; Institute of

Acoustics

Good Practice Guide on the Control
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Licensing Act 2003

.
DOVER

DISTRICT
COUNCIL

. —
e

TECHNICAL ADVICE FOR CONSULTANTS ON SOUND INSULATION AND

NOISE CONTROL CRITERIA FOR ENTERTAINMENT LICENSED PREMISES.

1.0 Appoint an acoustic consultani, registered with the Institute of Acoustics or

Association of Noise Consultants, with the brief to undertake a thorough acoustic
survey of the neighbourhood with regard to noise sensitive premises near the
proposed licensed premises. The survey to identify representative existing
background and ambient noise levels during all times of operation of the proposed
licensed premises, as Lagosmini and as real time simultaneous Leqsminig 1/1 octave
bands centred on the frequencies 63Hz and 125Hz.

Measurements to be taken 1 metre from the facade of the nearest noise sensitive
premises or calculated as for this position from readings taken at appropriate
locations. Where the proposed licensed premises share party walls, floor/ceiling
partitions or other construction elements with a non-associated noise sensitive
premises, then existing background and ambient noise levels as described above
shall be measured within those non-associated noise sensitive premises. Where
access to such noise sensitive premises is not available, then measurements in
similar premises in a similar acoustic environment may be substituted.

Using the results of the acoustic survey, a scheme of sound insulation works and
other noise control measures is to be designed for the proposed licensed
premises. The objective of the scheme is to ensure that music noise from the
proposed licensed premises does not cause undue disturbance or is unreasonably
intrusive. The scheme of works and other noise control measures is to be based
on predicted minimum internal music noise levels of 95 dB(A) Leqgsminn With 95 dB
in the 63Hz and 125Hz 1/1 octave bands within the parts of the premises
designated for music and dancing.

The schedule of works should achieve the following

Where there are no shared party walls, floor/ceiling partitions or other
construction elements with adjoining non-associated noise sensitive

premises.

Where the licensed premises is proposed to operate only between 0700 and 2300
the music noise at all times of operation, shall not cause an increase of more than
2dB in the Lagosminyg When compared with the existing equivalent Lagosminy Without
the premises in operation.

At the same times the music noise from the proposed licensed premises shall not
cause an increase of more than 3dB, above the real time simultaneous Leqsminyg
1/1 octave band sound pressure level centred on the frequencies 63Hz and
125Hz, when compared with the existing equivalent Leqsminiy (63Hz and 125Hz)
taken without the premises in operation.

Where the licensed premises is proposed to operate at any time between 2300
and 0700. the music noise at all times of operation, shall not cause any increase in

Conditions relating to Noise

Better to draft conditions from criteria
enshrined in a corporate policy

Institute of Licensing CoP

Need to be tailored to the size, style,
characteristics and activities taking place —
ie circumspect in use of Standard
Conditions

Should be proportionate eg reflecting non-
commercial nature of charity/community
events

References to noise being ‘inaudible’ at
‘nearest noise-sensitive premises’ judged
to be ‘so vague as to be unenforceable’

[R v Developing Retail Ltd v East Hampshire
Magistrates Court [2011] EWHC 618]

(c) Statutory Nuisance Solutions A



Recent Changes to Licensing Act 2003

Licensing authority itself, primary care trusts and local health
boards are now included as ‘responsible authorities’

Evidential threshold lowered enabling licensing authorities to
make decisions which are appropriate rather than necessary
for promotion of licensing objectives

Residents making representations no longer have to live in the
vicinity

Changes to processing of Temporary Event Notices allowing
EHS to object on public nuisance grounds

Licensing conditions relating to music entertainment in small
venues (< 200 persons capacity) SUSPENDED [Live Music Act
likely to be enacted through Legislative Reform Order in
October 2010] - will apply mainly to pubs
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SNS: What Do We Provide?

® Technical Support
* Legal Advice and Drafting

® Problem Invest|
Resolution

® Dispute Re
Professia
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